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PRACTICENOTICE ON THE FILING OF ECONOMIC EVIDENCE

General Statement

Economic evidence can take a wide variety of forms. It often includes economic reports, studies,
and data to support their case that a specific tariff or royalty rate is fair and equitable. For
example, parties may develop and submit formal economic models to support their position on
the value of the rate. They can also use informal comparisons with other existing markets or
develop and file surveys in support of a particular assumption or position. Parties have also
submitted databases as supporting evidence.

Based on this experience, theBoard has developed this practice notice to serve asadvice to
interested parties concerning their submission of economic evidence and inform them on the
scope and calibre of evidence preferred by the Board. More specifically, this practice notice
intends to:

e inform interested parties on the preferred standard and content of any economic
evidence submitted to the Board, such as methodology, modelling, reporting and
statistical databases to name only a few;

o facilitate the assessment and analysis by the Board of any submitted economic evidence,
by ensuring that submissions provide sufficient explanations, details and clarifications
concerning the matter under review; and

e supportatimely and efficient Board deliberation process by ensuring that economic
evidence reflects this practice notice at the time of evidence submission.

Parties engaged in a proceeding before the Board are strongly encouraged to follow the
guidelines described below when they submit their economic evidence to support Board
deliberations. Parties remain free to apply any economic evidence and methodology they
believe is best suited to support their positions, and, where applicable, to develop new
methodologies compatible with this practice notice.

This practice notice is to be interpreted as being consistent with the Copyright Board Rules of
Practice and Procedure, and other Practice Notices. In the event of conflict, the previous take
precedence.



Three Guideline Categories

Dependingon the economic methodology selected, there are three different categories of
guidelines that parties can adopt in preparing their economic evidence, including:

l. General guidelines that apply to any type of economic methodology
II.  Specific guidelines that apply to specific economic methodologies and related reports
[I1.  Guidelines for evidence related to “jointly submitted texts”

I.General Guidelines

General guidelines arise either directly from the CopynghtAct or from the Board’s knowledge and
experiencein analyzing economic evidence in support of its decision-making mandate. In
preparing their evidence as part of their Case Record, Response to a Case Record, or Reply to a
Response to a Case Record (Rule 35), parties are encouraged to pay particular attention to the
guidance sourced fromthe statute as well as related regulations. Some additional considerations
that the Board will take into account are also listed below.

A. Statutory considerations

The Copyright Act states at Section 66.501 that:

The Board shall fix royalty and levy rates and any related terms and conditions
under this Act that are fair and equitable, in consideration of

(a) what would have been agreed upon between a willing buyer and a willing seller acting
in a competitive market with all relevant information, at arm’s length and free of external
constraints;

(b) the public interest;
(c) any regulation made under subsection 66.91(1); and
(d) any other criterion that the Board considers appropriate

When submitting their economic evidence, parties are strongly encouraged to file economic
evidence that will assist the Board in its consideration of the elements of section 66.501 of the
Act, including the public interest. On the public interest, parties should show how their
submission is fair for all potential users targeted by the tariff, regardless of their size,
geographical location, and any other relevant dimension of the targeted industry.

Parties should detail how the following economic components are addressed:

e how their chosen economic methodology can be representative of a market where both a
buyer and a seller are willing to trade.

¢ howtheirmethodology can be representative of acompetitive market. Forexample, a
marketwhere buyers and sellers cannot exercise market power - they are considered as
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“price- takers” in the sense that they do not have the capacity to influence the market
price.

e how their methodology leads to a tariff or a price that can be considered to have been
agreed upon by a willing buyer and a willing seller.

e how their methodology can be a reflection of a competitive market where the willing
buyer and the willing seller have all the relevant information; and

e how awilling buyer and seller can be considered to be at arm’s length from one another
andfree of external constraints.

Parties should also indicate if and how they have taken into account the interest of “final
consumers” that are indirectly affected by the proposed tariff. Examples of such final
consumerswould be patrons or clients in a retail store, or a restaurant targeted by a tariff, or
users of music streaming services.

B. Additional Considerations

These additional considerations are also examined by the Board in its assessment of submitted
economic evidence including impact analysis, exhaustive analysis of tariff rates,estimation of
gross royalties, differences in party submissions, and the use of information arising from the
interrogatory process.

i. Information from the Statement of Issues (sections 24-27 of the Regulations)

Parties are reminded to include economic issues in a Statement of Issues, whether filed jointly
(Rule 24) or separately (Rule 26).

ii. Impact analysis and ability to pay

The economic evidence presented by the parties should include an assessment of the impact of
theproposed tariff on the industry it targets, as well as of the ability of the targeted users to pay
the proposed tariff. Such assessments are more useful when done both in the aggregate, and
stratifiedby major users, by size of users and, by any other relevant types of users.

iii. Every rate included in a tariff to be addressed

Often, atariff contains several parts corresponding to differentsituations for which a different
ratewill apply. In their evidence, parties are encouraged to address every rate included in a
proposed tariff. For example, when a tariff structure includes both a regular rate and minimum
fees, partiescould address both rates. Similarly, when a proposed tariff includes a progression
of the rate through several years, the progression could also be addressed in the party’s
submission.

It is also common that a proposed tariff application provides for a number of different usesto
be authorized under the terms of the tariff. Parties are encouraged to address all the uses that
the proposed tariff covers in their submissions. This analysis does not necessarily imply that
every right needs to be priced separately where commonalities exist among uses.
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Parties may choose notto file an economic justification for a particular part of a tariff. In such
acase, if other parties address that part explicitly, the Board can weigh the evidence accordingly.
If a particular tariff part is not explicitly addressed by any party, the Board may either decide,
as it did in the SOCAN 22.B-G, 2008 decision,! that it will not approve a tariff for the related
use, or that it will use its own methodology to derive a different rate than that proposed by the
parties.

iv. Provide an estimate of the total royalties expected to be generated by the proposed tariff

To the extentfeasible, parties should providean estimate of the total royalties thata proposed
tariffis expected to generate, ideally for each of the years for which the tariff is proposed. Along
with the estimate, parties may provide an explanation of the methodology used to derive such
an estimate. If an estimate cannot be provided, parties should provide reasons for not doing so.

v. Differences between parties’ proposals to be addressed

In a proceeding, if objecting parties propose a tariff structure? different than what was originally
proposed, the objectors are encouraged to address each rate in that tariff structure, while the
party submitting the proposed tariff would address each of these rates in reply.

In addressing any differences, parties are encouraged to include acomparison of the total
royaltiesgenerated by each tariff proposal. Parties may also provide an analysis of the
differences of each proposal impact users or groups of users.

vi. Basic economic information to be provided

Regardless of the methodology chosen, parties should aim to provide basic economic information
that is determinative of the tariff, which may include the following, where applicable:

e currentand expected supply and demand conditions of the market being examined;

e changesin the collective’s repertoire;

e significant technological changes in the processes of the users that would tend to alter
the way protected works are being used, or the value to the user of these protected
works;

e changesin the availability and/or use of substitutes to the protected works. And, if
relevant,changes in the availability and/or use of complementary goods or services
should also be described and quantified to the extent possible; and

e changes in licensing practices in the relevant market.

! SOCAN 22.B-G, 2008, at paras 108-117.
2 A tariff structure can be either a fixed price, e.g., $100, or a rate of some sortappliedto a rate base, e.g., $2 per
member, $0.10 per copy, 3% of revenues.



. Specific Guidelines

These specific guidelines set out considerations that parties are encouraged to address as part of
their Case Record, Response to a Case Record, or Reply to a Response to a Case Record (Rule
35), in addition to the general guidelines discussed earlier. There are two types of specific
guidelines: (a) those applying to economic methodologies and (b) those applying to specific
types of reports submitted to the Board by the parties.

A. Economic methodologies

There are three broad categories of economic methodologies typically used by parties to
providesupporting economic evidence for a specific tariff proposal:

e formal models;
e proxies; and
e intervals.

When the Board finds that the economic evidence submitted by parties is either insufficient,
unusable or needsto be further adapted and adjusted to the specificities of the case, the Board’s
use of economic methodologies also falls under these same three broad categories.

i. Formal Models

When using a formal model of any type in an expert report, the following elements should
beincluded in the report:
e acleardescription of the model;

e an explanation of the academic pedigree of the model (e.g., is it brand-new, has it
beenpublished somewhere?);

e alist of all assumptions in the model, whether or not those assumptions are favourable
tothe expert’s client;

e anexplanation of how the model applies to the task of setting a price;
o all results obtained from the application of the model;

e measures of uncertainty in the model (e.g., confidence intervals in the empirical
model, stability measures in calibrated, theoretical models); and

e the complete data set used in the application of the model, in a form allowing
forreproduction of such application.

ii. Proxies

When using a market as a proxy for the tariff under examination whether the market is
Canadian or foreign, an expert report should provide ata minimum, the following:

e adetailed description of the proxy market, including market structure if prices are set
privately, and a description of the regulatory price-setting processif prices are setby a



regulator;

e adetailed description ofthe target market, thatis - the marketto which the Board’s
proceeding applies;

e information onthe behaviour of the existing, aswell as potential, buyersand sellersin
boththe proxy marketand the target markets. This includes informationon both
purchasingandmarketing behaviour;

e acomparison of the specific uses of rights in the proxy market and the target market;

e a list of the key market characteristics of the proxy and target markets,
identifyingsimilarities and differences;

e reasons why the similarities validate, and the differences do not undermine, the use of
theproxy to set the target tariff; and

e adetailed descriptionof anyrequiredadjustmentsto be appliedto the proxy price, to
obtaina target price that takes into account any differences between the two markets.

iii. Intervals

Parties proposing to use an interval methodology are encouraged to provide justification for their
interval approach and choice of the upper and lower limits. Such a justification, for example,
could consistof proxies for which parties are not able to identify precise, quantifiable adjustments
to make them reflect the market being examined. Where only the direction of the needed
adjustment is known, this could make the proxy acceptable as a lower or upper limit.

Once the upper and lower limits are established, the precise rate remains to be determined by
identifying factorsthat would tend to push the rate towards the upper limit of the interval, and
factors that would tend to push it towards the lower limit. Justifications, including appropriate
evidence, are to be provided for these adjustments away from the limits.

There are several factors parties may consider in determining where to situate their proposed
ratewithin an interval. Parties could consider elements of the basic economic information as
describedearlier: forexample, if there was a significantshift in the supply ordemandin the
relevant market,that would tend to push the rate up or down within the interval. They could also
consider whetherthere was a significant technological change in the industry that impacted the
value of the contemplated use of the protected rights. Best efforts should be made by partiesto
provide quantitative estimates of the effect of these factors.

Rates proposed by parties do notgenerally constitute credible limits for the interval. For
example,proposed rates couldbe derived from verydifferent models and incorporate a set of
considerationsand assumptionsthat are very different, so as to contradict each other. Moreover,
proposed rates can sometimes reflect strategic considerations (such as negotiating positions)
that would reducetheir value as a useful indicator.

B. Economic Reports

As part of their evidence, parties will often file survey reports and databases. When doing so,
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parties are encouraged to provide their information as described below.
i. Surveys

When presenting an economic report based on a survey, submissions should include:

e alist of every question posed in the survey, including any rotations of question wording
orordering, and the way the question was read to the respondent or the way it appeared
on therespondent’s screen;

e adetailed description of the sample, including the sampling frame, the method of
sampling(e.g., random or non-random, stratified or non-stratified), and demographic
characteristics of the sample, including those that could be used to re-weight the results;
and

e inthe case of data generated by a non-commissioned party, such as Statistics Canada
for example, detailed information about the way the datawere collected, including the
caveatsas published by the collecting agency.

Any economic report containing econometric analysis should include a full set of diagnostic
data,including goodness of fit and other related tests. In addition, all regressions performed,
whether or not favourable to the client, should be reported.

A submitted economic report should also be precise about the methods used where data are
“treated” statistically. For example: when outliers are being identified and removed; where
partially complete records are being dealt with; where measurement errors are being addressed;
or where some data is weighted.

ii. Databases

There are different types of databases that can be filed as evidence in the Board’s deliberation
process. Where a collective submits a database as evidence, the database can include a list of
works that form part of the repertoire of the collective. On the user side, a database canincludea
list of the works that are part of a repertoire of a collective and that are being used by such users.
A database may also include a set of financial data.

When presenting a database as part of their evidence, parties are encouraged to ensure that the
following information is included.

Example 1: Database containing works in the repertoire of a Collective

e list of all the data fields collected;
e frequency of collected data;
e extentof auditing being done on the database; and

e identification and description of the software used to manage the database.
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Example 2: Database containing works made use of by the parties

e same informationasin 1 above;
e adescription of how the uses are being tracked; and

e some measure of intensity of use.
Example 3: Financial database

e list of financial data fields being collected;
e frequency of data collection;

e Dbasic consolidated financial data such as balance sheets, income statements and
cash- flow statements; and

e audited or data filed with a regulator, where it exists.

1. Guidelines relating to “jointly submitted texts”

Parties sometimes reach an agreement with each other on activities covered by a proposed tariff,
including the rates and the terms and conditions. When they do, parties may file a “jointly-
submitted text” and request thatthe Board approve the proposed tariff of general application based
athose terms and conditions. In such cases, should the tariff be approved by the Board, it could
apply not only to the users that are party to the agreement, but also to all other users covered by
the scope of the approved tariff.

When requesting that a “jointly-submitted text” be considered by the Board, parties must follow
Rule 33, as well as the Board’s Practice Notice on Filing Jointly-Submitted Text in a Proceeding
[PN 2022-005], which establishes what parties must, or are encouraged to, file. In particular, in
terms of economic evidence, parties are encouraged to provide the following information:

e adescription of the extent to which objectors that are party to the “jointly -submitted
text” can represent the interests of all users affected by the tariff; and

e adescription of the extent to which the “jointly-submitted text” addresses any
objections made on economic grounds to the proposed tariff.


https://cb-cda.gc.ca/sites/default/files/inline-files/PN%202019-001.pdf

