January 8, 2015
[CB-CDA 2015-002]
NOTICE OF THE BOARD
Parties may respond to FWS’ request (attached) by no later than Tuesday, January 13,
2015. FWS may reply by no later than Thursday, January 15, 2015.
Dear Mr. McDougall,
On behalf of FWS and its member leagues (NHL, NFL, CFL and NBA), we are writing to
request that the Board destroy all copies of the highly confidential FWS information that was
filed by the BDUs with their deficiency motion on December 24, 2014.
FWS further requests that the Board order that all other parties who received a copy of
FWS’ highly confidential information provide FWS with confirmation that they have
destroyed all copies of such information.
FWS’ request is made on the basis that its highly confidential information was filed with the
Board in breach of the Board’s Confidentiality Order of August 12, 2014.
The information in question relates to the amounts paid to FWS’ member leagues by their
broadcast partners for the right to broadcast league games. The information is highly
confidential and is never publicly disclosed (although there is often speculation in the media
about the amounts involved). The leagues and their broadcast partners enter into
confidentiality agreements specifically to ensure that the confidentiality of the information is
preserved.
Breach of the Confidentiality Order
FWS’ highly confidential information was filed with the Board by the BDUs without FWS’
consent, and without any consultation with FWS regarding the manner in which the
confidentiality of the information could be preserved while making it available for the
purpose of the BDUs’ motion, as required by paragraph 10 of the Confidentiality Order. For
example, the parties could have agreed to the redaction of the annual revenue amounts,
which are not required for the Board to consider the objection raised by the BDUs.
Furthermore, the BDUs have also filed as part of their motion other FWS responses, also
marked “highly confidential”, to interrogatories in respect of which the BDUs have raised no
objections. To unnecessarily place information marked “highly confidential” on the public
record, where such information is not relevant to any objection raised by the BDUs, is
egregiously careless.
Accordingly, the BDUs have breached the Board’s Confidentiality Order (in particular,
paragraphs 6 and 10, as detailed below), and furthermore, have refused to mitigate the
breach by taking steps to ensure that all improperly distributed copies of FWS’ information
have been destroyed.
The Board’s Directive on Procedure in this proceeding explicitly provides that the responses
to interrogatories are not to be filed with the Board, and are to be served only “on the

person who addressed the interrogatory” (Directive on Procedure, section B3), rather than
on all parties.
Furthermore, in the case of highly confidential information, the Board’s Confidentiality Order
(para. 6) restricts the recipient’s use of any highly confidential information by restricting its
dissemination to specifically identified individuals or classes of individuals associated with
the recipient, namely:
(a) a member of external counsel’s firm and external counsel’s staff;
(b) a person retained by the recipient as an expert or consultant (other than a
director or employee of a participant) for the purposes of this proceeding, and that
person’s staff; and
(c) if the supplier so consents, to in-house counsel to the recipient.
In addition, each such individual to whom highly confidential information is disclosed must
first execute and deliver a confidentiality agreement to counsel to the supplier
(Confidentiality Order, para. 7).
The Confidentiality Order does not permit a recipient to share highly confidential information
with external counsel of other parties (regardless of whether they have executed a
confidentiality agreement), or to unilaterally place such information on the public record by
filing it with the Board (the Directive on Procedure, section A8, states that any document
filed with the Board is placed on the public record unless the Board orders otherwise).
The Confidentiality Order in fact requires that the recipient of any information subject to the
Order first attempt to agree with the supplier of the information regarding “the manner in
which such information may be put into the public record or, alternatively, on a form that,
though it may require confidential treatment, will minimize the risks and difficulties
associated with dealing with the information” (para. 10).
FWS respectfully submits that it is of the utmost importance that the parties be able to rely
on the procedures put in place by the Board to protect their confidential and highly
confidential information. FWS produced its highly confidential information to the BDUs in
reliance on the clear restrictions contained in the Confidentiality Order as to how that
information could be used, and to whom it could be disseminated. It therefore requests
that the Board strictly enforce the terms of its Confidentiality Order in the manner requested
above, and sanction the BDUs (by awarding costs, by striking the interrogatory in issue, or
otherwise, as the Board deems appropriate) for their refusal to mitigate their breach of the
Confidentiality Order.
Regards,
Gregory A. Piasetzki

